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Introductory remarks

The starting point for this report was 
that either the European Union or 
the countries of the Western Balkans 
have launched a set of instruments 
that have not been applied in all 
countries and whose improvement 
and implementation throughout the 
region could have a positive effect on 
the rule of law. We have considered 
four instruments: the Priebe Report 
(North Macedonia), the Rule of Law 
Council (Montenegro), the vetting 
process (Albania) and the so-called 
non-papers (Serbia and Montenegro).

In addition to presenting key 
experiences, what was good about 
their application and what was not, 
this report presents key dilemmas 
and offers possible directions for their 
improvement.

All findings and opinions in this report 
came from four focus groups that 
aimed to capture the experiences of 
stakeholders and direct actors in the 
European integration process. Focus 
groups were organized during 2020 in 
Skopje, Podgorica, Tirana and Belgrade 
with the civil society  representatives 
dealing with areas that affect the rule 
of law.

PRIEBE-STYLE 
REPORTS

_________________

On 9 February 2015, the leader of the 
main opposition party social-democratic 
party, Zoran Zaev held a press conference 
at which he started disclosing 38 batches 
of recorded materials, thus, accusing the 
then VMRO-DPMNE led government of 
illegal interception of communications 
and other wrongdoings, such as 
election fraud, corruption, and unlawful 
governance in general.

The EU needed to respond quickly and 
properly. However, nothing that was 
on the plate of existing mechanisms 
available in the EU accession process 
could fit this specific purpose. Also, the 
magnitude and depth of the problem 
were such that it required a response 
that is different than the usual EU reports. 
Not only a report on the state of play but 
going deep by providing a diagnosis of the 
symptoms that lead towards the situation 
as such and the way forward. It needed 
to provide the political players outside 
the government lineup, civil society, 
media, and other non-state actors with 
sufficient information and data to push 
for further reforms in the country and grip 
in the society for changes. 

Therefore, the European Commission, 
through the DG Neighbourhood Policy 
and Enlargement Negotiations (DG 
NEAR) responded by outsourcing the 
work to a ‘group of independent senior 
rule of law experts to carry out a rapid 
analysis of the situation and provide 
recommendations to address the rule 
of law issues’ that a related to the 
interception of communication. The 
group was led by the retired German 
and European jurist, Dr. Reinhard Priebe, 
who already was familiar with the 
situation in the country as well as with 
the regional dynamics from his previous 
posting as Director of Western Balkans 
in the European Commission for 5 years. 
There were, in total, 3 site visits by the 
Group, however, much of the background 
information and data were provided by 
the Delegation of the EU in the country, 
which staff accompanying the Group 
members on the meetings and discussion 
with stakeholders. 

The outcomes of the Group’s work 
have been outlined in a report entitled 
“Recommendations of the Senior 
Experts’ Group on systemic Rule of Law 
issues relating to the communications 
interception revealed in Spring 2015” 
published in June 2015. Immediately 
afterward, with few days of delay, the 
European Commission published the 
“Urgent Reform Priorities” based on the 
recommendations contained in the 
report. This was DG NEAR’s ‘short term 
response’ to the on-going crisis in the 
country. Whereas, in terms of long-term 
impact, the Group’s report provided 
valuable information for the regular and 
ad-hoc reporting mechanisms related 
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directly to North Macedonia such as the 
High-Level Accession Dialogue between 
the European Commission and the 
country, the annual reporting, as well as 
cooperating under the auspices of the 
Stabilisation and Association Agreement 
and finally, the EU programming 
assistance. The European Commission 
ensured that the most relevant political 
parties will be implementing the 
recommendation from the Group’s 
report, and thereby, the Urgent Reform 
Priorities, by including them in the 2 of 
June agreement. So, in reality, the political 
parties endorsed the recommendation 
without actually being able to see them.  

The civil society organizations, on 
the other hand, also drafted a 
document which partly is based on 
the recommendations provided in the 
Report. Therefore, one of the main aims of 
the Priebe report i.e. to initiate a societal 
response to the crisis started to be 
achieved. The so-called Blueprint group 
of civil society organizations, academia, 
and independent experts drafted 
the “Blueprint for Urgent Democratic 
Reforms” which was produced as a 
response to the current political crisis, 
backsliding of democratic standards, rule 
of law, and loss of credibility of institutions. 
The immediate objective of the Blueprint, 
as stated in the document, was ‘to 
contribute to creating the necessary 
conditions for free, fair and credible 
elections, by proposing measures for the 
implementation of key reform priorities.’ 
These priorities address some of the 
recommendations from Priebe’s report as 
well as the Urgent Reform Priorities.            

FOR
Awareness-raising

The Priebe report raised awareness in 
the society about the magnitude and 
depth of the issues North Macedonia 
was facing. The approach to delegate 
the responsibility from the European 
Commission to an independent group of 
experts, so that the Group would have the 
liberty to report on everything that they 
acknowledge without the usual, technical 
accompanied with political polishing of 

the narrative was a success. The European 
Commission’s annual reports are, in 
general, ‘mild’, and do not go enough 
in debt to determine the symptoms 
of a certain problem.  And given the 
complexity of the situation in the country, 
the nature of the problem-issues, and the 
need to spark a societal response, the 
solution to delegate was the right one as 
the Group went into details in explaining 
the state of play by using a simplistic 
language easily digestible for the wider 
society. It managed to address the long-
time concerns of the civil society but, more 
importantly, it verified the authenticity of 
the audio-taped conversations released 
by the opposition by officializing the 
high-level problems that existed in the 
country. Although they were considered 
a public secret, this report confirmed by 
terms of analysis, many of the problem-
issues. Also, some information was made 
publicly available, especially regarding 
the work of the secret and intelligence 
services.

Comprehensiveness

Group’s report was a comprehensive, 
all-encompassing type of report which 
included the key policy areas that 
concerned the specific problem-issue 
and include all relevant stakeholders 
such as state institutions, independent 
agencies, and other state and non-
state actors will eventually become the 
recipients of the recommendations that 
the report outlined. This approach helped 
the country, civil society, and the expert 
community, as well as the European 
Commission, to connect the dots and 
define the magnitude and depth of the 
state capture. The report managed to 
firstly detect the symptoms of a problem-
issue, offered a thorough diagnosis of it, 
and finally provided a recommendation 
on how to resolve it.

Conciseness 

The language that was used in the Group’s 
report was easy to read, the level of 
reading comprehension was sufficiently 
high for the policy- and decision-makers 
to comprehend leaving them very 
limited space for misinterpretation and 
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disinformation, and sufficiently digestible 
for the various societal group existing 
in the country to understand what was 
going on and initiate a societal response. 
It contained very concise and easy to 
follow recommendations divided by 
policy area and specified per institution 
in charge of implementing it. In other 
words, the Group’s report provided a 
very straightforward definition of the 
problems.

Prioritization

The reports prioritized the key policy 
areas where reforms were needed 
deriving from the large number of 
illegally intercepted communications 
published by the opposition leader since 
February 2015. This added urgency to 
the matters concerned and helped all 
the state and non-state actors to get 
involved specifically focusing on their 
implementation. 

Impact

The Group’s report spark debate in 
society and incentivized all relevant 
stakeholders, state, and non-state to 
take specific actions. The report was 
used as a source to draft some of the 
key priorities in the Blueprint for urgent 
reforms drafted by the civil society 
actors, academia, and media. The same 
goes for many reforms that followed the 
publication of the report. The number of 
legislative reforms in North Macedonia, 
including the Strategy for Judicial reforms 
itself, builds upon Priebe report(s) and 
there are positive implications in practice, 
especially citizens’ satisfaction with the 
quality of the judicial services. Moreover, 
it fed the EU annual reports with 
important information, which helped the 
European Commission to better define 
the conditionality vis-à-vis the country. It 
also provided a follow-up that indicated 
that many of the issues are not addressed 
emphasizing its importance and adding 
additional urgency to the agenda of the 
government established in 2017.

AGAINST
Despite its comprehensiveness, 
conciseness, and impact, Priebe reports 
do not contain long-term commitments 
and don’t provide urgency for the 
institutions any more. Instead, it provided 
urgency in the time when the report(s) 
was published, which resulted in box-
ticking activities of the institutions rather 
than deep reforms and ample models, 
such as the national intelligence service 
model. This should have been foreseen 
as many of the reported issues were 
not implemented (properly), such as 
the problem-issue with the temporary 
employment in the public administration. 
Moreover, as long as it was a benchmark 
factor, it helped the civil society to follow 
the progress and report and advocate, 
but now that is not, the question is what 
to do because there are many unfinished 
reforms or problematic reforms, and yet 
the country is considered as it is ‘making 
progress’. The sharpness of Priebe’s 
conclusions and recommendations was 
somehow lost in the reporting process.

KEY DILEMMAS

The focus groups participants engaged 
in a fruitful discussion, as a result of which 
different interpretations on Priebe reports’ 
impact and (re)applicability emerged.

Most of the participants agreed that the 
Priebe reports should not replace or become 
the regular type of progress reports. This is 
important to avoid dualism and overlapping 
in the reporting process. Instead, the format 
of the regular EU annual reports should build 
upon Priebe’s experiences and thus be more 
direct in its wording, while avoiding drafting 
priorities and goals in very technical terms. 
General value-based assessments are 
needed as well. 

However, if a country backslides in the EU 
reforms in specific policy area(s) or certain 
elements of state capture are being 
detected, then the Priebe-like report 
should be re-applied, that is, we need 
Priebe-like reports in exceptional cases 
where an in-depth diagnosis is needed, 
as well as for crucial areas in a specific 
point in time. This is important because, 
in practice, it was demonstrated that the 
authorities’ action was diffused in many 
areas at the same time. This inevitably 
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led to check-list ticking and focusing on 
some of the areas only, such as judiciary. 
Many other reforms were left aside or 
partly fulfilled – such as the intelligence 
service reforms and the reforms in the 
public administration related to the fight 
against clientelism and corruption. This 
is not to say that the report itself failed 
in its mission. On the contrary, it was the 
lack of integrity among the authorities 
to deliver all the reforms required, plus it 
left them space to cherry-pick. This is the 
main reason why the Priebe reports are 
suitable solution for effective addressing 
of specific problems. 

Another issue was the reports’ originality. 
Some of the respondents agreed that 
Priebe reports were not original in their 
substance as they did not uncover 
something which was unknown to the 
expert community or civil society. Instead, 
they were successful in prioritizing 
the most problematic aspects of the 
state capture, which once highlighted 
provoked an action from the stakeholders 
in return. Others partly disagreed arguing 
that Priebe reports are genuinely original 
as they do not deal with specificities but 
generally address the most striking areas 
where action is needed.

The point of civil society’s role was also 
raised during the discussions. According 
to some of them, the Blueprint follow-
up groups should be replicated. To them, 
these groups provided a full logical circle 
of activities as CSOs report and advocate, 
the Priebe-like reports validate these 
findings, based on which CSOs build upon 
and provide follow-up. Furthermore, the 
reports helped civil society organizations 
to provide a streamlined framework 
of Blueprint recommendations, which 
were logically and timely organized as 
opposed to the government reaction 
and strategy. According to some of 
them, the authorities were cherry-
picking the recommendations that 
served their interests and did not address 
them as a whole. This is important as 
the Macedonian civil society was well-
aware of the problem’s seriousness 
(referring to the state capture) for a 
long time but lacked the resources and 
institutional support to comprehensively 
investigate the causes and provide 
recommendations. Therefore, external 
assistance in form of Priebe-reports was 
definitely needed. 

Others add that the civil society should 
not ‘copy-paste’ EU reports, but come 
up with their own ‘white papers’ following 
every European Commission reporting. 
These should offer concrete mechanisms.  
In this regard, Priebe reports provided 
а space for action from the civil society 
but once the recommendations were no 
longer considered as benchmarks, their 
mobilizing power and omnipresence, 
as well as corresponding civil society’ 
engagement decreased. In that light, they 
warned that if the interest to stand for the 
recommendations for the Priebe reports 
reduces among civil society organizations, 
that would mean that the authorities will 
be even less motivated to carry on. Some 
disagreed that Priebe reports were partially 
“unsuccessful” in this respect because 
they provided a well-designed framework 
highlighting the urgent priorities. They 
detect the lack of implementation of the 
reforms solely on the side of the of the 
institutions that failed to deliver on what 
was expected from them. Having this in 
mind, the work of the civil society should 
concentrate on putting additional pressure 
on the institutions.

Similarly, others argue that civil society’s 
input should be more strategic discussing 
the visions of the society in the future, and 
not to ‘run after’ every single product of 
the EU. Instead, they should advocate that 
the existing products should be improved 
and build upon the good practices of the 
Priebe reports, as well as the civil society. 
A more concise language is needed from 
the reports of the European Union, as well 
as the new enlargement methodology. 
Furthermore, the governments in the EU 
member states change just like they do in 
the region. Some of them do not always 
share the urgency for reforms, and, to 
some of the participants, that is exactly 
the case why the Priebe reports are no 
longer considered important. 
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RULE OF LAW 
COUNCIL

_________________

Montenegro established the negotiating 
structure for accession to the European 
Union in February 2012.1  With this decision 
the Collegium for Accession Negotiations, 
the State Delegation for Accession 
Negotiations, the Negotiating Group, the 
Group for the Preparation of Accession 
Negotiations, the Office of the Chief 
Negotiator, and the Secretariat of the 
Negotiating Group have been established. 
In March 2014 Montenegro changed the 
competence of the negotiating working 
groups and it was extended to monitor 
the implementation of action plans, 
including those related to the rule of law, 
Chapters 23 (Justice and Fundamental 
Rights) and 24 (Justice, Freedom and 
Security) as a key precondition for 
progress in the negotiations, as well as 
with reporting on the implementation of 
activities. In addition, Montenegro is the 
first country to include representatives 
of the non-governmental sector in the 
negotiating working groups.

Along with the decision to expand the 
competencies of the negotiating working 
groups, a new body, the Rule of Law 
Council, was established, which in fact 
shifted the coordination of the process 
and the adoption of the most important 
decisions to a higher level. The decision to 
establish the Rule of Law Council in June 
2014 stipulates that the Council consists 
of the President (Deputy Prime Minister for 
Internal Policy and the Political System), 
his Deputy, the Minister of the Interior 
and 39 members. Among the members 
of the Council, the largest number were 
those who were also members of the 
negotiating working groups for Chapters 
23 and 24. The Council remained closed to 
representatives of the non-governmental 
sector, which diminished the importance 
of their participation in the negotiating 
working groups.

The Rule of Law Council has been 
reformed twice, its composition has been 
changed (reduced), and after great 
pressure, representatives of the non-

1 Decision on establishing a structure for negotiations on Montenegro’s accession to the European 
Union, “Official Gazette of Montenegro”, no. 9/2012, 15/2014 and 19/2017.

governmental sector have been included 
(who were “forgotten” after the change of 
government in the elections on 30 August 
2020 and the establishment of the new 
Council). but its influence remained limited.

FOR
Coordination

Bearing in mind the demanding 
tasks related to the rule of law within 
the negotiations, and in particular 
the structure for negotiations with 
negotiating working groups responsible 
for technical tasks of reporting and 
monitoring compliance with benchmarks 
and activities, and other bodies, which 
are not meeting frequently and their 
composition is not strictly related 
to the rule of law, the existence of a 
body that would bring together the 
heads of institutions responsible for the 
implementation of activities directly 
related to the areas under Chapters 23 
and 24 should be welcomed. This, on 
the one hand, potentially means that 
regular and frequent meetings of such 
body would provide easier and faster 
coordination and joint work on specific 
tasks. On the other hand, it would provide 
regular up-date about problems and 
timely response where it is most needed.

Accountability

A body composed of the heads 
of institutions responsible for the 
implementation of activities within the 
Chapters 23 and 24 related to the rule of 
law, chaired by the Prime Minister, may 
directly call to account its members, ie 
those ministers whose institutions are 
late in implementation. In this way, the 
necessary pressure should be exerted 
to accelerate the implementation of 
activities and reforms in general.
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Prioritization

The activities envisaged under Chapters 
23 and 24 are various and progress in 
strengthening the rule of law does not 
depend equally on each of them. So far in 
the negotiations, the emphasis has been 
on the implementation of those activities 
related to strengthening the capacity of 
institutions, as well as on the adoption 
and harmonization of legislation with the 
EU acquis, but this has yielded extremely 
limited results. Therefore, the Rule of 
Law Council, as a political body at the 
highest level, could and should determine 
the priorities in a certain period and at 
the same time influence the competent 
ministers to achieve them.

AGAINST 
Too many institutions

Without adequately defined 
competencies, composition, with an 
extremely limited number of sessions held 
so far, the Rule of Law Council has not 
had any influence, nor has it achieved 
the mission for which it was established: 
to accelerate the negotiations and 
implementation of activities defined to 
influence strengthening the rule of law. 
Hence, the Rule of Law Council has so far 
been just another in a series of bodies that 
only complicate an already complicated 
structure and have no purpose in the 
system at all.

Limited impact

The Rule of Law Council currently includes 
representatives of the judiciary, which 
is necessary due to the role that this 
branch has in fulfilling the obligations 
from Chapters 23 and 24, but due to the 
principle of separation of powers, ie non-
interference in the competences of other 
branches of government, pressure on this 
branch by the executive is inadmissible. 
Hence, the influence of the Rule of Law 
Council remains limited.

 

KEY DILEMMAS:

The Rule of Law Council’s establishment 
was a response to the closure of the 
National Commission for the Fight against 
Corruption and Organized Crime, but so 
far this body has not been able to match 
the Commission in terms of competencies 
or influence. The National Commission, 
although its formal power was limited, 
due to its composition had a significant 
impact and its recommendations were, 
as a rule, respected. This has not been the 
case with the Rule of Law Council so far.

Although the Rule of Law Council was 
established to speed up the negotiations 
and influence the fulfillment of the 
obligations under Chapters 23 and 24, this 
body has not held a single session in the 
two-year period.

At the very beginning, until the number 
of members was reduced, most of the 
members of the Council were at the 
same time members of the negotiating 
working groups for Chapters 23 and 24, 
which completely made the Council’s role 
meaningless. In addition, one gets the 
impression that this body was established 
precisely for the reason of concealing 
information.

Sessions of the Rule of Law Council are 
closed to the public. During the initial 
period not even the conclusions were 
published, which was corrected after 
great pressure from the civil society. 
However, the conclusions remained at 
the level of general information, which 
is not enough for transparency of the 
process. Even the members of the 
negotiating working groups for Chapters 
23 and 24 were not informed about the 
course of the discussion and the specific 
responsibilities. Therefore, there are 
opinions that it is possible to apply a 
combined model in the Council’s work: 
some debates could be closed to the 
public, due to the topics being discussed 
and in order to increase the impact, and 
others fully open. Exclusion of the public 
would be possible only in accordance 
with the provisions of the Law on Data 
Secrecy. In these cases, ie during these 
sessions, the control could be provided by 
the permanent membership of the civil 
society representatives.

Civil society representatives were not 
members of the Rule Law Council until 
2020, when two of them, who were not 
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members of the negotiating working 
groups, were included. Hence, it is a 
paradox that members of negotiating 
working groups 23 and 24 from the civil 
society can propose a topic for the 
session of the Rule of Law Council, but not 
be informed about what was discussed 
about it.

The system of responsibility is unclear, 
that is, it has not been determined at 
all: to whom is the Rule of Law Council 
accountable for its work and who is 
accountable to the Council. Since 
this body has an exclusively advisory 
character, it cannot take responsibility for 
what does not work in the negotiations.

The Rule of Law Council has a hybrid 
character and its formal position in the 
system, competencies and composition 
can be defined by law. Without such a 
step, its role can be exclusively political 
and the impact on speeding up the 
process limited. Moreover, it can remain a 
scene of struggle between the executive 
and the judiciary. However, even with the 
definition of all elements by law, although 
the formal position of the Council would 
be strengthened, the principle of non-
interference in the work of the judiciary 
must be respected.

Possible directions for improvement:

The Council should adopt formal conclusions 
binding on the institutions. Both the Council 
and the public should be regularly informed 
about their implementation.

The Council should have an action plan, 
in accordance with the obligations from 
the negotiations and defined conclusions 
and recommendations, with deadlines and 
responsible persons for the implementation 
of activities.

Council sessions should be held at least 
quarterly.

The Council should be reformed on the 
model of the National Commission for the 
Fight against Corruption and Organized 
Crime, and its composition should be 
decided by the parliament.

The members of the Council should be 
exclusively heads of institutions and 
representatives of the civil society dealing 
with key issues affecting the rule of law.

The number of members of the Council 
from the civil society should not be limited, 
but it is necessary to include all those who 
can contribute to the process, ie the work of 
the Council.

The meetings of the Council should, in 
accordance with the topics, be attended 
by other representatives of the civil society 
who can contribute to the discussion, as 
observers. 

 

NON-PAPERS
_________________

 

The European Commission’s semi-annual 
report on the situation in Chapters 23 
(Justice and Fundamental Rights) and 
24 (Justice, Freedom and Security), the 
so-called non-paper, is an overview of 
the state of reforms in areas that affect 
the rule of law in countries negotiating 
membership in the European Union. 
Currently, the European Commission is 
preparing these reports for Montenegro 
and Serbia, as only these two countries 
in the Western Balkans are negotiating 
membership. The report contains 
assessments in the areas that make up 
these two chapters, for chapter 23 - 
justice, anti-corruption and fundamental 
rights, and for chapter 24 - migration, 
asylum, visas, borders and Schengen, 
judicial cooperation in civil and criminal 
matters, the fight against organized 
crime. crime, counter-terrorism and anti-
radicalization and co-operation in the 
field of drugs.

FOR
Informativeness 

Non-paper is a frequently used 
mechanism by stakeholders which 
monitors the situation in areas related to 
the rule of law. The reasons why this report 
is often used are various, among others, 
due to inadequate reporting of state 
institutions in the areas that form the 
backbone of the report, but also as this 
report serves as a “warning mechanism” 
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of what is happening in key areas in a 
semi-annual period. The publication of 
the “non-paper” itself was started due 
to the need to fill the “gap” in a one-
year period, during which there was no 
official data, or at least not in written 
form, and an assessment of how the 
state is progressing or not progressing in 
the EU accession talks. Hence, this is a 
very important way of informing both the 
state and the public about what works 
and what does not in the process and 
what should be further worked on.  

AGAINST
Inaccuracy

“Non-paper” does not differ significantly 
from the annual reports of the European 
Commission on the state of reforms in the 
countries that are currently negotiating 
membership in the European Union. 
Therefore, stakeholders usually prefer 
the annual report, especially because of 
the part related to the political criteria, 
which are partly covered by this report. 
In the “non-paper”, certain problems are 
generally stated without giving further 
comments and assessments, such as 
passing laws without assessing their 
implementation.

KEY DILEMMAS:

Transparency

There is no established practice of 
publishing non-papers and at the very 
beginning they were published after the 
pressure and indication of interested 
parties that such a report should be 
available to the public. Focus group 
participants pointed out that, in Serbia, 
the Government does not publish a report 
immediately upon receipt. Participants 
assessed that it would not be useful for 
a non-paper to become an internal 
document, because it would limit the 
possibilities of civil society to monitor the 
European integration process, especially 
if one takes into account that so far 
only negotiating positions have been 
classified until the opening of the chapter, 
so there is no reason for the citations from 
the non-paper to be protected.

Content and assessments

The participants pointed out that the 
conclusions of the report are insufficiently 
sharp and precise. The report is 
based on data that the state mainly 
submits to the European Commission. 
Moreover, mistakes were noticed in 
some non-papers, because it seems 
to the participants that the European 
Commission does not check the data 
which the state provides.

Consultations

The participants have not noticed their 
conclusions in non-papers. They believe 
that a certain modality of consultation 
with the civil society on the content of 
non-papers should be established. They 
also noted that this document should be 
much more specific and focused, with 
data coming not only from the state but 
also from civil society from various events 
and bilateral meetings.

Reporting 

Participants agreed that the dynamics 
of reporting is optimal, so that the public 
would not be “burdened” with reports 
that would not often contain any new 
information.

Directions for improvement:

As topics that could be found in the 
semi-annual report of the European 
Commission, participants suggested 
areas covered by the political criteria, as 
they are very closely related to Chapters 
23 and 24, especially the part on electoral 
conditions and the work of parliament, as 
well as what is implemented from dialogue 
on electoral conditions mediated by the 
European Union.

For the non-paper itself, it was noted 
that, given its „informal nature”, it should 
be more „meaningful” in terms of specific 
recommendations for specific entities, 
but also in terms of statistics, in order 
to improve a situation and put more 
pressure on the governments. It was 
concluded that the language should 
not be sharp, but instructive. It was also 
suggested that this report should contain 
the case studies. 

Focus group participants agreed that 
“non-paper” should offer new information 
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in relation to the annual report of the 
European Commission and that the 
structure should be different. Also, the 
participants are of the opinion that the 
formalization of this document would not 
be desirable.

According to the participants, the 
reports could also contain annexes that 
prove the claims made by the European 
Commission in the report. The idea was 
also mentioned that the report itself 
could be based on research by expert 
organizations, which in that sense 
would be freer to present clearer views 
because these would not be the official 
views of the European Commission but 
it would support them (example of the 
Priebe report in North Macedonia). It 
was also stated that the report should 
include an assessment of the fulfillment 
of the interim benchmarks, as well as to 
monitor the implementation of those 
recommendations given in the annual 
report.

Non-paper should be a common 
instrument for all Western Balkan 
countries, regardless of the different 
stages in the integration process in 
which they find themselves, in order to 
encourage competition between them 
and create the necessary public pressure 
on governments to implement the 
necessary reforms.

 

 

VETTING PROCESS
_________________

The ( judicial) vetting process in Albania 
started in late 2017. It comprises three 
pillars of assessment for all Albania’s 
judges and prosecutors: an appraisal 
of assets, background, and proficiency. 
The vetting process in Albania has 
continuously been pushed from the 
international community as well as 
accepted from a majority of the citizens. 

FOR
Efficiency 

Seeing it in the European Integration 
context and the top down and bottom-
up agendas, Albania has implemented 
many reforms and the vetting process 
can be considered as one of them. 
Looking at it in a critical aspect, none 
of these reforms, dealing with rule of 
law or democratization, would have not 
achieved any result if the judicial reform 
had not gone through. This is because 
every process would have led to a court 
hearing, in order to receive a final opinion 
on its legitimacy, and it would have 
become an endless cycle. Therefore, 
when considering priorities, it would have 
made sense for the judicial reform to 
have been the starting point from where 
to begin and build up with other reforms.

Citizens’ trust  

The Judicial Reform has derived from 
various factors, one of them also being 
the opinions received from the Venice 
Commission. When Albania applied the 
2016 Constitutional changes, the opinion 
received from the Venice Commission 
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called for the judicial system to receive 
a fundamental reform. Functional rule 
of law, including effective justice, is one 
of the preconditions to progress in the 
European integration process. Apart from 
these, the ineffectiveness of other judicial 
actors was also a reason for proceeding 
with the reform. Only substantial change 
could restore public confidence, and the 
vetting process was the way to go.

AGAINST

Costs

The vetting process is very expensive 
and if it does not get prioritized from 
the government, it is almost impossible 
to be successful and move forward. It is 
not only the economic cost, but also the 
costs in integrating and educating a new 
generation of judges and prosecutors 
that will fill those vacancies.

KEY DILEMMAS:

The biggest problem in the 
implementation of vetting process 
relies in the lack of knowledge on how 
its procedures are applied. There should 
have been normative acts and protocols 
in place to provide standardization and 
unifying procedures.

Some issues are related to the capacity 
of the reform as well. Since the 
beginning, vetting institutions should 
have conducted an impact assessment, 
in order to analyze the situation and 
evaluate the impact it would have 
later. The selection of the individuals 
that enter the judicial system should be 
product- oriented, meaning that the 
vetting process should assess what these 
individuals have achieved rather than 
what positions they have held.

The entire process started out as 
incomplete and keeps on getting 
improved along the way, as seen with 
the unexpected technical changes. 
Additionally, the vetted persons 
that already had problems with the 
declaration of personal assets, were not 
evaluated further. 

It is important to have an evaluation 
commission that is undisputed so that 
its decisions have credibility from the 
beginning. The consequences that will fall 
onto the subject, after they are disqualified 
from the process, should also be clearly 
defined. As of now, it is in the hands of the 
prosecution to choose whether to pursue 
criminal charges, something that could 
be regulated early on. The entire process 
should be clearly outlined and regulated 
legally to ensure compliance with the 
process in every phase. 

The vetting process is a long-term reform, 
but when the process is concluded, many 
tasks and responsibilities will fall “on the 
lap” of other institutions – this means there 
needs to be sustainability of the process. 
It is important that the vetting process 
becomes a systematic approach to 
evaluate every professional that is currently 
and will enter the system. In other words, 
the structures in place should consider 
maintaining some level of vetting capacity 
to continue upholding a standard of 
integrity in the judiciary system even after 
the current process ends. 

Regardless of the consistent application 
of the vetting manuals, everyone, 
including international experts, have been 
applying a “learn by doing” approach. 
This should halt to prevent further double 
standards down the road; and the 
vetting institutions should standardize 
their procedures and ensure that there is 
consensus around them. 

The “personal asset” component has 
continuously been emphasized more than 
any other criteria in the vetting process, 
leading to suspension of individuals only 
on the basis of “unjustifiable assets”, 
while not taking into consideration other 
important criteria such as professional 
incompetence. It is a problem for those 
individuals who do not pass the vetting 
process continue to work in that same 
field; however, the right to pursue the 
profession cannot be ignored as it is 
a fundamental human right, but the 
institutions with which they get further 
involved should monitor their situation. 

Lessons learned and possible 
directions for improvement:

The vetting process was needed as 
public administration reforms were going 
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nowhere. It came at a time of major public 
support and was simultaneously pushed 
by other international stakeholders. 

All vetting mechanisms and other 
institutions were caught unprepared after 
the constitutional changes and other legal 
changes. There was lack of knowledge, 
lack of training, and very limited time to 
prepare for the vetting process. Experts 
say that most protocols and directives 
were developed as the vetting process 
was ongoing – instead, they should 
have been prepared, disseminated, and 
understood by all vetting bodies. The 
preparatory and transitional period (of 
around 8 months) should have only been 
used to fix discrepancies other small 
things aimed at improving the process.

There was lack of foresight to anticipate 
challenges ahead and develop solutions 
to mitigate the impact of these problems 
into the court system and other related 
institutions. 

The vetting process in Albania will have 
significant negative consequences 
in the count system as it has created 
major backlog of court cases, vacuum 
in magistrates and prosecutors and 
uncertainty about what will be the future 
involvement with the justice system of 
individuals who are “vetted out”. 

Albania’s vetting was a “learn by doing” 
arduous process due to proper lack of 
prior planning and preparation. 

There is too much emphasis on simply 
the “assets” component of the vetting 
while there should be a comprehensive 
evaluation to have a complete 
understanding of the impact that 
vetted persons have had in the justice 
system in Albania over the years (even for 
assessment purposes)

Each country in the WB willing to 
implement a vetting process should 
carefully observe their local context and 
determine what works best for them. 
Regardless, should there be a decision to 
undergo a vetting process, it should be 
carefully planned and it should account 
for the consequences it will have in the 
court/justice system and other institutions 
(in order to preemptively mitigate them in 
due time). 
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